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1. Procedural Statement:
This procedure identifies how Sponsoring Organization will implement the Serious Deficiency process for Family Day Care Homes.  


2. Reason for Procedure:
To assist the Department of Human services/ Health and Nutrition unit of the Division of Child Care and Early Childhood Education in monitoring the consistent and timely compliance of the Serious Deficiency (SD) process of Sponsoring Organizations (SO) for Family Daycare Homes (FDCH).


3. Who Should Read this Procedure:
All DCCECE- HNU, Sponsoring Organizations, and Family Day Care Home.

4. Resources/Forms:
· 7 CFR 226.2
· 7 CFR 226.16
· 7 CFR 226.18
· USDA Serious Deficiency, Suspension and Appeals handbook pages 36-42

5. Definitions:
· Family Day Care Home (FDCH)
· Health and Nutrition (HNU)
· Serious Deficiency (SD)
· DHS Department of Humans Services (DHS)
· Division of Child Care and Early Childhood Education (DCCECE)
· Sponsoring Organization (SO)
· Responsible Principal/Responsible individual (RP/RI)
· National Disqualified List (NDL)


6. The Procedure:

[bookmark: _Hlk16144086]This procedure provides information on the serious deficiency process for FDCH providers including the procedures, corrective action, termination and disqualification, and Program payments during the serious deficiency process. If a provider is caring for children in a home other than his or her own house, the serious deficiency process will document the provider’s name and address and the house address. If a FDCH is using a business name, the provider’s name and the business name will be documented as seriously deficient. The sponsoring organization must name all pertinent RP/RI names and addresses in any actions and notices.   

A.  Serious Deficiency Process for FDCHs  
Again, remember that CACFP regulations define seriously deficient as the status of an institution or a day care home that has been determined to be non-compliant in one or more aspects in its operation of the Program [7 CFR 226.2]. The serious deficiency process offers a systematic way for a sponsoring organization to take actions allowing FDCHs to correct problems and give them the opportunity for due process. If FDCHs are unwilling or incapable of correcting serious problems, the serious deficiency process protects Program integrity by terminating and disqualifying those in noncompliance of Program requirements.  
The serious deficiency process consists of six steps that start when a sponsoring organization identifies a deficiency and ends when that deficiency has been resolved. The resolution will be either the correction of the problem and the issuance of a temporary deferment of the serious deficiency, or the FDCH’s termination and disqualification from the Program.   
The six steps in the serious deficiency process are:  
1. Identify the serious deficiencies;  
2. Issue a notice of serious deficiency; 
3. Receive and assess the FDCH’s written CAP; 
4. Issue a notice of temporary deferral of the serious deficiency if the CAP is adequate, or issue a notice of proposed termination and disqualification, including appeal procedures, if the CAP is not adequate (or if no CAP is received); 
5. If requested, hold an appeal, of the proposed termination and disqualification; and 
6. If termination is upheld, issue a notice of final termination and disqualification or if termination is overturned, issue a notice of temporary deferral.  
B.  Identifying Serious Deficiencies for FDCHs 
A FDCH may be declared seriously deficient if the sponsoring organization finds program violations or issues of non-compliance with CACFP requirements at any time during the FDCH’s participation. Serious deficiencies that are not permanently corrected will result in the proposed termination and disqualification of the FDCH. If, however, the serious deficiencies involve an imminent threat to the health and safety of participants, or the provider has engaged in activities that threaten the public health or safety, the sponsoring organization must follow the Imminent Health and Safety, suspension process. Contact DHS for guidance. Sponsoring organizations should become familiar with the serious deficiencies’ procedure. 

The following are noncompliance issues that rise to the level of a serious deficiency [7 CFR 226.16(l)(2)]:  
· Submission of false information on the FDCH’s application;  
· Submission of false claims for reimbursement;  
· Simultaneous participation under more than one sponsor;  
· Non-compliance with the Program meal pattern;  
· Failure to keep required records; 
· Conduct or conditions that threaten the health or safety of a child(ren) in care, or the public health or safety;  
· A determination that the provider has been convicted of any activity that occurred during the past seven years and that indicated a lack of business integrity. A lack of business integrity includes deceit, antitrust violations, embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, receiving stolen property, making false claims, obstruction of justice, or any other activity indicating a lack of business integrity as defined by DHS, or the concealment of such a conviction;  
· Failure to participate in training; and  
· Any other circumstance related to non-performance under the sponsoring organization’s FDCH agreement, as specified by the sponsoring organization or DHS.  
This list should not be considered as all-inclusive.   

Determining Serious Deficiencies  
A sponsoring organization has the authority to determine when a violation rises to the level of a serious deficiency. In deciding whether a program violation rises to the level of a serious deficiency, sponsoring organizations will consider, but not limit themselves to the following items.   
· The severity of the problem. Is the noncompliance on a minor or substantial scale?  Are the violations indicative of a recurring problem at the FDCH, or is the problem an isolated event? Even minor problems may be serious if systemic. Some problems are serious even though they have occurred only once.  
· The degree of responsibility attributable to the FDCH. To the extent that evidence is available, can the sponsoring organization determine whether the violations were inadvertent errors of an otherwise responsible FDCH provider?  Is there evidence of negligence or a conscious indifference to regulatory requirements?  Or, even worse, is there evidence of deception, or intentional noncompliance?  
· The provider’s history of participation in the Program. Are problems of noncompliance frequently recurring at the same FDCH?    
· The nature of the requirements that relate to the problem. Are the FDCH’s violations a clear violation of Program requirements?  Has the provider failed to implement new CACFP policy appropriately?    
· The degree to which the problem impacts Program integrity. Are the violations undermining the intent or purpose of the CACFP?    
· Once a sponsoring organization has determined that a serious deficiency has occurred, it must begin the serious deficiency process.  
C.  Serious Deficiency Notification and Corrective Action Procedures for FDCHs  
[bookmark: _Hlk13729550]The most critical step in the serious deficiency process is when a sponsoring organization must thoroughly investigate and document all serious deficiency findings. A formal notice that identifies all serious deficiencies and Responsible Individuals (RI) must be composed and sent via email, certified and regular mail. A notice is consider received by the FFDCH or RP/RI 5 calendar days after being sent to the addressee’s last known mailing address, fax number or email address. Any timeframes associated with a given notice starts with the earliest form of transmission. 

It is vitally important that the serious deficiency notice is written in a way that clearly explains the sponsoring organization’s action to the hearing official if the provider later decides to appeal.  
A sponsoring organization should remember to include and identify all findings during the review. Findings that do not rise to the level of a serious deficiency must still be issued to a FDCH by identifying them with clear language as non-compliances that must also be corrected.

The serious deficiency notice must include:
· The serious deficiencies, including appropriate citations from the CACFP regulations;  
· The actions to be taken by the FDCH to correct the serious deficiencies;  
· The allotted time to correct the serious deficiencies, this must be as soon as possible, but not to exceed 30 days;  
· That the serious deficiency determination is not subject to administrative review (appeal);  
· Failure to fully and permanently correct the serious deficiencies within the allotted timeframe will result in the issuance of a Notice of Proposed Termination and Disqualification of the FDCH’s agreement and disqualification of the FDCH; and  
· That FDCH’s voluntary termination of its agreement after being notified of the serious deficiency determination will still result in the FDCH’s formal termination by the sponsoring organization and placement of the FDCH’s and provider’s name on the NDL [7 CFR 226.16(l)(3)].  
At the same time a notice is issued, the sponsoring organization must also provide a copy of the notice to the appropriate State agency. 

D.  Corrective Action Plans for FDCHs  
In response to the serious deficiency notice, a FDCH must submit a CAP within 15 to 30 calendar days as required by the sponsoring organization.  It must detail the processes implemented to ensure that the serious deficiencies have been fully and permanently corrected. The sponsoring organization will evaluate the CAP and determine whether adequate internal controls have been put into place to fully and permanently correct the deficiencies. An acceptable CAP must include the following information:      
· Name of the provider(s) associated with the serious deficiencies;  
· Address of the FDCH;  
· Date of birth for the provider(s) associated with the serious deficiencies; and  
· Details of the serious deficiencies:  
	WHAT

	What are the serious deficiencies and the procedures that were implemented to fully and permanently correct the SD.  

	WHO

	Who addressed the serious deficiencies? List the FDCH personnel responsible for this task by name.

	WHEN

	When was the procedure for addressing the serious deficiencies implemented? Provide a timeline for implementing the procedure (i.e., will the procedure be done daily, weekly, monthly, or annually, and when did implementation of the plan begin)? Use exact dates. 

	WHERE

	Where is the CAP documentation retained? 

	HOW

	How will the provider ensure that the CAP corrects the deficiency and continues to be implemented [7CFR 226.16(1) staff and if applicable, facilities or providers informed of the new policies and procedures 



FDCH must submit a CAP in response to the sponsoring organization’s requirement for program’s serious deficiencies to be corrected. The response will generally include details of and documentation that the corrections have already been made. If a CAP and supporting documentation is acceptable, the sponsoring organization will then approve it. Items that might be included as supporting documentation are:
· Copies of income eligibility forms, 
· Enrollment rosters,
· Menus, 
· Child Nutrition Labels or manufacturers’ product analysis sheets or recipes, 
· Attendance records, 
· Meal count forms, etc. 
E.  Successful Corrective Action of a FDCH  
If the provider submits a corrective action that corrects the serious deficiencies to the sponsoring organization’s satisfaction within the allotted timeframe, the serious deficiency determination will be temporarily deferred. As required by 7 CFR 226.16(l)(3)(i)(C), the FDCH has 30 days to correct the issues, not simply to provide a plan for correcting. If the corrections are made to the sponsoring organization’s satisfaction, the sponsoring organization must:  
· Notify the FDCH that the sponsoring organization has temporarily deferred its serious deficiency determination; and  
· Remind all parties that the corrective action must be permanent, or the serious deficiency process will be reinstated with a Notice of Proposed Termination and Disqualification.  
At the same time this notice is issued, the sponsoring organization must provide a copy of the notice to the appropriate State agency 

F.  Unsuccessful Corrective Action of a FDCH  
If the FDCH fails to submit a CAP or fails to implement timely corrective action to fully and permanently correct the serious deficiencies cited, the sponsoring organization must issue a notice proposing to terminate and disqualify the FDCH and to include its name on the NDL.   
The notice must specify:   
· That the sponsoring organization is proposing to terminate the FDCH’s agreement and to disqualify the FDCH from the Program;  
· That the FDCH may appeal this decision;  
· That the FDCH may continue to participate and receive Program reimbursement for eligible meals served until a requested appeal has concluded;  
· That the termination of FDCH’s agreement will result in the FDCH’s termination for cause and the FDCH and provider’s disqualification; and  
· That if the FDCH voluntarily terminates its agreement with the sponsoring organization after receiving the Notice of Proposed Termination and Disqualification, it will still be placed on the NDL [7 CFR 226.16(l)(3)(iii)].  
At the same time this notice is issued, the sponsoring organization must provide a copy of the notice to the appropriate State agency. If an appeal is requested, the sponsoring organization must follow the appeal procedures for FDCHs. 

G.  Agreement Termination and Disqualification of a FDCH  
When the time for requesting an appeal expires or when the appeal official upholds the sponsoring organization’s proposed termination and disqualification, the sponsoring organization must immediately;
· Notify the FDCH that its agreement has been terminated and that the FDCH has been disqualified,  
· Provide a copy of the notice, provider’s date of birth, and the mailing address, and 
· The full amount of any determined debt associated with both the FDCH provider; to the appropriate State agency within 10 days of the notification for inclusion on the NDL [7 CFR 266.16(l)(3)(v)].
If the FDCH fails to implement successful corrective action, it will be terminated and placed on the NDL. While on the NDL, the FDCH is not eligible to participate in the CACFP in any State as a RP/RI at any institution or as FDCH provider. If the sponsoring organization does not complete the serious deficiency process, the provider may simply, reapply and be allowed to participate in the Program in another State. Therefore, it is imperative that the entire process is completed! 
If the FDCH corrects the serious deficiencies and pays all the FDCH debts owed, the FDCH may be removed from the NDL. See DHS procedure for early removal from the NDL.

	H.  Outcomes of the Serious Deficiency Process for FDCHs  
CACFP regulations allow only two possible outcomes of the serious deficiency process: 
· The correction of the serious deficiency to the sponsor’s satisfaction within stated timeframes, or 
· The sponsoring organization’s proposed termination and disqualification of the FDCH and its agreement. 
Once a sponsoring organization has issued a SD notice with the conditions for successful corrective action, including repayment of a debt, those conditions may not be altered by any form of “negotiated settlement.”  However, the issuance of the notice of intent to terminate does not mean that the FDCH should stop working on a corrective action. In fact, the sponsoring organization can accept a corrective action at any point up until the appeal deadline has passed or the FDCH’s agreement is terminated. If the FDCH submits documented evidence which convinces the sponsoring organization that the FDCH has fully and permanently corrected the serious deficiency, the sponsoring organization may accept the FDCH’s corrective action and temporarily defer the proposed termination. This is not considered a “settlement agreement” but an acceptable corrective action. Note again that if the FDCH later fails to maintain this corrective action, the sponsoring organization must immediately re-issue a notice of proposed termination and disqualification [7 CFR 226.16(l)(3)].    

I.  Program Payments during Serious Deficiency Process for FDCHs  
During the serious deficiency process, a sponsoring organization must continue to pay a FDCH’s valid claims for reimbursement for eligible meals served until the serious deficiency is corrected or the FDCH’s agreement is terminated, including the period of any appeal [7 CFR 226.16(l)(3)].  However, in the case of Suspension, the Suspension procedure must then be followed concerning payments. 
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